IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al. : ClVIL ACTI ON
V.

THE AMERI CAN TOBACCO CQOVPANY, :
INC., et al. : NO. 96-5903
Newconer, J. Cct ober , 1997

MEMORANDUM

Presently before this Court are Defendants' Motion for
Certification of Cass Certification Order of August 22, 1997, for
Interl ocutory Appeal and for a Stay of Proceedings Pursuant to 28
US C 8§1292(b) or, inthe Alternative, for Reconsideration of the
August 22, 1997 Order, and plaintiffs' response thereto, and
defendants' reply thereto. For the follow ng reasons, the Court
wi || deny defendants' Motion. Pursuant to Federal Rule of G vi
Procedure 23(c)(1), the Court will decertify the class that had
been previously certified by Oder dated August 22, 1997, it
appearing that this action cannot proceed on a class-w de basi s.

I. | nt roducti on

By Menorandumand Order dat ed August 22, 1997, this Court
certified this case as a cl ass action, pursuant to Federal Rule of

Civil Procedure 23(b)(2), against thirteen defendants,® wherein

The defendants are The Anerican Tobacco Company, Inc., R J.
Reynol ds Tobacco Conpany, RJR Nabisco, Inc., Brown & WIIianson
Tobacco Corporation, Philip Mrris, Inc., Philip Murris
Conpani es, Inc., Lorillard Tobacco Conpany, Inc., Lorillard,
Inc., United States Tobacco Conpany, The Tobacco Institute, Inc.
The Council for Tobacco Research-U S. A, Inc., Liggett G oup,
Inc., Liggett & Myers, Inc. and Brooke G oup, Ltd. Pursuant to
the respective parties' stipulations, American Brands, Inc.,
Batus, Inc., Batus Holdings, Inc., Loews Corporation and UST,
Inc. have been dism ssed fromthis action without prejudice. In



named plaintiffs? seek the establishment of a medical nonitoring
programon behal f of over one mllion class nenbers. Because naned
plaintiffs satisfied the threshold requirenents of Rule 23(a)(1)-
(4) and the requirenents of Rule 23(b)(2), this Court certifiedthe
foll owi ng cl ass:

Al'l current residents of Pennsylvania who are cigarette
snokers as of Decenber 1, 1996, and who began snoki ng
bef ore age 19, whil e they were resi dents of Pennsyl vani a.

In the August 22, 1997 Order, this Court expl ai ned that
the issue of <class certification was a "close question.”
Specifically, the Court expl ai ned:

Because a court may anend an order granting class
certification, Asbestos Litigation, 789 F.2d at 1011, in a
close case the court should rule in favor of «class
certification. Kahan, 424 F.2d at 169. Thus, even though
this case may present a close question as to whether this
action shoul d be certified under Rule 23(b)(2), the Court wll
grant certification because the Court may anend the
certification order before a decision on the nerits, if it
becones obvious after resolution of the parties' dispositive
notions that too many individual issues are inplicated by the
facts of this case.

Bar nes v. Anerican Tobacco Co., No. ClV. A 96-5903, 1997 W. 550650,

at *15 (E.D. Pa. Aug. 22, 1997). Even though the Court concl uded
that class certification presented a cl ose question, the class was
certified because, on the record before the Court at the tine,

plaintiffs had satisfied requirenents of Rule 23.

addition, B.A T. Industries p.l.c. was dism ssed for |ack of
personal jurisdiction.

*The plaintiffs named in the Second Anended Conplaint are
Wl liam Barnes, C aran MNally, Catherine Potts, Norma Rodwel |l er,
Bar bara Sal zman and Edwark J. Slivak. Steven Arch was granted
| eave to withdraw fromthis action and his clainms were di sm ssed
W t hout prejudice.



Def endants presently nove for certification of this
Court's August 22, 1997 Order for interlocutory appeal and for a
stay of proceedings pursuant to 28 U S. C. 8§ 1292(b) or, in the
alternative, for reconsideration of the August 22, 1997 O der
Def endant s contend t hat i mredi ate i nterl ocutory appeal i s warranted
in this case because the August 22, 1997 Order involves (1) a
controlling question of law as to which there is a substantial
ground for difference in opinion and (2) imedi ate appeal would
"materially advance the ultimate termnation of the litigation."
28 U.S.C. 8§ 1292(b).

Def endants contend that this case involves severa
controlling questions of law as to which there is a substantia

difference of opinion: (1) Did the Court, contrary to Georgine v.

Anthen Products, Inc., 83 F.3d 610 (3d Cr. 1996) and ot her well -

establ i shed precedents, certify a class without due consideration
of the individual issue that pervade the case?; (2) D d the Court

inproperly interpret Eisen v. Carlisle & Jacquelin, 417 U. S. 156,

177-78, 94 S. . 2140, 2152-53, 40 L. Ed. 2d 732 (1974) and
inperm ssibly shift the burden of proof on class certification
requirenents to defendants?; (3) Did the Court's Ei sen anal ysi s and
burden shifting result in the inproper certification of this class
action?; (4) Did the Court err in certifying an immture tort for
class certification?

Def endants also maintain that interlocutory review of
these questions wll materially advance this [litigation

Def endants claimthat this Court and the parties presently face the
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daunting task of litigating dozens of issues inplicating decades of
conduct by at least six cigarette manufacturers and other

def endants concerni ng hundreds of products. See Arch v. Anerican

Tobacco Co., Inc., No. CIV.A 96-5903, 1997 W. 312112, at *17 (E.D.

Pa. June 3, 1997). If the Court has erred in certifying this class
action, defendants argue that nmuch tine, effort and expense wi || be
wasted before an appeal can be taken after final judgnent.
Def endants, thus, submt that interlocutory revieww || materially
advance this litigation.

In their notion for reconsideration, defendants nerely
i ncorporate the sanme argunents that they advance in their notion
for interlocutory appeal. Plaintiffs, of course, have filed a
response, in which they claim that neither the notion for
interlocutory appeal nor the notion for reconsideration should be
granted. Plaintiffs argue that there sinply exists no controlling
qguestion of law, only a difference of opinion. Further, plaintiffs
submt that interlocutory reviewin this case will not materially
advance this litigation in light of the fact that trial is only a
few weeks away. Wth respect to the reconsideration notion
plaintiffs argue that such notion should be denied because
def endants have not raised any grounds which are cognizable in a
notion to reconsider.

The Court will address these issues below. In addition
to di sposi ng of defendants' notions, the Court will al so consider,
pursuant to Fed. R GCv. P. 23(c)(1l), whether this action can

proceed as a class action in light of the evidentiary record and

4



the i ssues which are now before the Court.



1. Discussion

The Court will first address whether the August 22, 1997
Order should be certified for interlocutory appeal or whether
def endants' alternative notion for reconsideration should be
gr ant ed. The Court will then consider whether this case can
proceed as a class action in light of individual issues that have

been inplicated by the evidentiary record presently before the

Court.
A | nterl ocutory Appeal
Interlocutory reviewis only warranted under excepti onal
ci rcumnst ances. Appel late review of a district court order is

restricted to final decisions to prevent "the debilitating effect
on judicial adm nistration caused by pieceneal appel | ate
di sposition of what is, in practical consequences, but a single
controversy." Eisen, 417 U. S. at 170. The policy is clearly
agai nst punctuating ongoing litigationwth serial appeals. United

States v. Hollywod Motor Car Co., 458 U S. 263, 265 (1982).

Interimreviewof class certification orders is evenless
appropriate, given the discretionary and conditional nature of Rule
23 decisions. For this reason, the Third G rcuit has held that the
district court's determnation to permit a class action does not

itself present a controlling question of law. Link v. Mercedes-

Benz of North Am, Inc., 550 F.2d 860, 862 (3d Cr. 1977).

Instead, the Third Grcuit requires "special factors which take it

outside the anbit of the general rule.” 1d. (quoting Katz v. Carte

Bl anche Corp., 496 F.2d 747, 756 (3d Cr. 1974)). Accordingly,
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under 8 1292(b), «certification of orders granting class
certification "is appropriate only in'exceptional' cases." Piazza

V. Major League Baseball, 836 F. Supp. 269, 270 (E.D. Pa. 1993).

Not only nust defendants prove that they are entitled to
interlocutory review in light these principles, defendants nust
showthe following: (1) the existence of a controlling question of
law with respect to which there are substantial grounds for
difference of opinion, and (2) that an immedi ate appeal my
materially advance the ultimate termnation of the litigation. 28

US C 8§ 1292(b); see also Katz, 469 F.2d at 755. The defendants,

here, cannot neet their burden under § 1292(b).

Where the purported "controlling question of law' is
sinply a question of proper exercise of discretion, the Third
Circuit has held that interimreviewis inappropriate. See, e.qg.,
Ungar v. Dunkin Donuts of Am, Inc., 531 F.2d 1211 (3d G r. 1976)

("a 'controlling question' does not exists when the sole issue is
whet her the factual conplexity of the given case neet the class
action requirenents of Rule 23"). Here, defendants argue that the
Court's class certification order should be certifiedfor i medi ate
appeal pursuant to 8 1292(b) because of four purported controlling
guestions. Notw thstandi ng defendants' argunents to the contrary,
the Court finds that the "questions of |aw' which defendants
enunerate are really nothing nore than disagreenents with the
Court's application of Rule 23 to the particular facts of this case
in exercising its discretion in certifying the class. In this

Crcuit, such di sagreenents do not constitute controllingissues of
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| aw under 8§ 1292(b) and cannot be the basis for interlocutory
appeal .

Under Rule 23(b)(2), two requirenents nust be net before
a class can be certified: (1) the requirenents of Rule 23(a) nust
be satisfied; and (2) defendants nust have acted or refused to act
on grounds general ly i napplicable tothe class and final injunctive
relief must be appropriate. Fed. R Civ. P. 23(a), (b)(2). 1In
Barnes (the August 22, 1997 Oder), this Court found that
plaintiffs had net the requirenents of nunerosity, commonality,
typicality and adequacy. Barnes, 1997 W. 550650, at *14-15. The
Court also determned in Barnes that defendants have acted or
refused to act on grounds generally applicable to the class and
that final injunctive relief was appropriate. |d. at *7-8. Thus,
afair reviewof this Court's previous Order denonstrates that this
Court properly considered the rel evant requirenments under Rul e 23.

Based on the record that was presented to the Court when
it considered plaintiffs' renewed notion for class certification,
the Court cannot find that it did not give "due consideration of
t he individual issues" that were involved in the case. A close
review of the August 22, 1997 Order indicates that this Court
carefully consi dered whet her any individual issues existed on the

record at that tine. For exanple, at the time of this Court's

August 22, 1997 Order, plaintiffs represented to this Court that
"addi ction" no longer played aroleinthis case to the extent that
addiction would require an individual analysis. Mor eover ,

plaintiffs pointed to certain conduct of defendants that would

8



precl ude defendants fromraising affirmati ve defenses. Thus, the
highly individual issues of affirmative defenses were not
inplicated at the tinme of this Court's August 22, 1997 Oder. 1In
sum the Court concludes that it properly considered the individual
i ssues that were inplicated by the record of this case at the tine
of entry of the August 22, 1997 Order.

The Court also finds that it did not incorrectly
interpret Eisen or inproperly shift the burden of proof on the
class certificationrequirenments. Wil e defendants of fer alengthy
anal ysi s di scussi ng t he neani ng of Eisen, their reading of Eisenis
not supported by Eisen itself or by any subsequent Suprene Court
deci sion addressing it; Eisen, aswitten, remains controlling|law.
In both certification decisions inthis case, the Court recognized
that it nust | ook beyond the pleadings to determ ne whether the
requi renents of Rule 23 have been satisfied. Arch, 1997 W 312112,
at *14; Barnes, 1997 W 550650, at *10. The difference between the
result in Arch and the result in Barnes had nothing to dowth this
Court's msinterpretation of Eisen. To the contrary, in |ight of
plaintiffs' Second Anended Conplaint and the record that existed
before the Court at the tinme of its decision, the Court sinply was
not convi nced that individual issues existed which would precl ude
certification. In other words, plaintiffs had net their burden of
proving the elenments of Rule 23, and denonstrating that no
i ndi vi dual issues exi sted.

Def endants' burden-shifting argunent 1is simlarly

unavail i ng. Defendants essentially say that the Court has lost its
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bearing in the three nonths that passed since the Arch deci sion.
By focussing on "snippets" or "bits and scraps” fromthe Court's
opi ni on, defendants suggest that the Court inproperly shifted the
burden of proof on class certification onto defendants, i.e., that
there was, in effect, a presunption in favor of certification, and
t hat def endants had to show why the cl ass shoul d not be certified.
This Court, however, engaged in no such activity.

In Barnes, the Court found that plaintiffs had nmet their
burden, and t hat defendants had failed to rebut plaintiffs' show ng
regarding common issues and class-w de proof. The Court, 1in
Barnes, first determned that plaintiffs had net the requirenents
of Rule 23. The Court then turned to defendants' argunent that
many i ndi vi dual issues existed that woul d preclude certification.
At this point in the Court's analysis, the Court did not require
def endants to prove that these individual issues existed. Rather,
a cl ose review of Barnes denonstrates that the Court independently
reviewed the record and sinply concluded that individual issues
woul d not preclude certification. |If the Court used | anguage in
its opinion that made it appear as though it was requiring
def endants to showthat no i ndivi dual issues existed, such | anguage
is directly contradicted by the Court's actual analysis.
Accordi ngly, defendants' burden-shifting argument is in itself

erroneous and provides no basis for interlocutory appeal. ®

*The Court al so rejects defendants' argument that this Court
erred in certifying an immture tort for class treatnent. The
immature tort doctrine is a doctrine which has been used to
assess whether the superiority and/or predom nance prongs of Rule
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Final | y, defendants cannot establish, as they nust, that
an interlocutory appeal "may mnmaterially advance the ultimate
termnation of the litigation." 28 U.S.C. § 1292(b). Courts
within the Third Crcuit have routinely held that where a case is
ready for trial, aninterlocutory appeal will only result in del ay.

See Piazza, 836 F. Supp. at 271. For instance, in Piazza, the

court reached this conclusion where trial was to begininless than
five weeks. Here, where the trial is scheduled to begin in |ess
than two weeks, the conclusion is self-evident.

Def endants have not satisfied 8§ 1292(b)'s applicable
standards. Defendants have failed to showhowthe Court's decision
in Barnes is anything other than an appropriate exercise of
discretion under Rule 23(b)(2) that conports wth precedent.
Second, with trial on the i nmedi ate hori zon, the nost expeditious
course is to proceed forward, reserving all appeals for resol ution
thereafter. Interlocutory revieww !l only result in substantial
del ay.

Because defendants have not established their right to
interlocutory appeal, the Court will deny their notion seeking such
relief. Having disposed of this issue, the Court will now address

def endants' notion for reconsi deration.

23(b) (3) have been satisfied; thus the immture tort theory is
necessarily tied to Rule 23(b)(3). The immture tort doctrine
sinply is not applicable to this Court's Rule 23(b)(2) anal ysis;

i ndeed, defendants did not raise the immture tort doctrine in
the Rule 23(b)(2) context until the filing of this instant

notion. To the extent that it nmay be applicable, the Court finds
that the "immature" nature of plaintiffs' medical nonitoring

cl ai mwoul d not preclude certification.
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B. Motion for Reconsideration

The pur pose of a notion for reconsideration, as is often
stated, is to correct manifest errors of lawor fact or to present

new y di scovered evidence. Harsco Corp. v. Zlotnicki, 779 F.2d

906, 909 (3d GCr. 1985). Reconsideration is granted only if
defendants can denonstrate one of three grounds: (1) the
availability of new evidence; (2) an intervening change in
controlling law, or (3) the need to correct a clear error of |aw.

Smth v. Gty of Chester, 155 F.R D. 95, 96-97 (E D. Pa. 1994).

In the Third Circuit, a notion for reconsideration, even
where purportedly grounded on the court's conm ssion of clear
error, is not to be used nerely as an opportunity to reargue i ssues

that the court has al ready anal yzed and determ ned. Waye v. First

Citizen's National Bank, 846 F. Supp. 310, 314 (MD. Pa. 1994).

"[A] notion for reconsideration addresses only factual and |ega
matters that the Court may have overlooked . . . . It is inproper
on a notion for reconsideration to 'ask the Court to rethink what
[it] had al ready t hought through —rightly or wongly.'" d endon
Energy Co. v. Borough of d endon, 836 F. Supp. 1109, 1122 (E. D. Pa.

1993) (citation omtted).

Applying this standard here, the Court finds that
defendants are not entitled to reconsideration. As stated in Part
I1.A , defendants have failed to establish that this Court
commtted a manifest error of law in Barnes. In addition,
def endants have not presented this Court wth newy discovered

evidence that would justify that this Court reconsider its August
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22, 1997 O der. At its core, defendants’ notion for
reconsi deration sinply expresses def endants' di sagreenent wwththis
Court's August 22, 1997 Order, and asks the Court to reconsider
what is has already considered in its previous Order. As
def endants are aware, a notion cannot be used to reargue issues
whi ch have al ready been presented and rejected.

Because defendants do not advance argunents which are
cogni zable in a reconsideration context, the Court nust deny
defendants' alternative notion for reconsideration. Havi ng
di sposed of defendants' notioninits entirety, the Court nowturns
to the issue of whether this Court should decertify plaintiffs'
class pursuant to Fed. R Cv. P. 23(c)(1).

C.  Rule 23(c)(1) Reconsideration

Federal Rule of G vil Procedure 23(c)(1) provides, in
part, that: "An order under this subdivision may be conditional and
may be al tered or anended before the decision onthe nerits."” Fed.
R Cv. P. 23(c)(1). Under this Rule, trial courts are permtted
to decertify, in whole or in part, any class that had been
previously certified if the facts before the Court require such a

result. See Merav. First Sec. Bank of Utah, N A , 925 F. 2d 1237,

1241-42 (10th G r. 1991) (holding that a trial court may decertify
a class action pursuant to Rule 23(c)(1)). Indeed, district courts
are required to reassess their class rulings regularly as the case

devel ops. Kuehner v. Heckler, 778 F.2d 152, 163 (3d GCr. 1985);

Ri chardson v. Byrd, 709 F.2d 1016, 1019 (5th G r. 1983).

The Fifth Grcuit has succinctly articulated the
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obligations of a district court under Rule 23:
Under Rule 23 the district court is charged with the duty of
nonitoring its class decisions inthe light of the evidentiary
devel opnment of the case. The district judge nust define,
redefi ne, subcl ass and decertify as appropriate inresponseto
the progression of the case from assertion to facts. e
recogni ze that these conplex cases cannot be run from the
tower of the appellate court givenits distinct institutional
role and that is has before it printed words rather than
peopl e.
| d. Federal district courts nust constantly nonitor the progress
of the class action cases before them it is our obligation and
duty. Atrial court nust define, redefine, subclass and decertify
the class action before it when the evidentiary devel opnent of a
case requires such action. 1In this regard, the Court finds that,
inlight of the evidentiary devel opnent of the instant case, this
Court nust decertify the class which had been previously certified
in this action.

By Menorandumand Order dated August 22, 1997, this Court

certified aclass inthis action, pursuant to Federal Rule of G vil
Procedure 23(b)(2), against thirteen defendants, wherein naned
plaintiffs seek the establishnment of a nedical nonitoring program
on behalf of over one mllion class nenbers. The Court, however,
explained that the issue of class certification was a "close
gquestion.” Specifically, the Court explained:

Because a court may anmend an order granting class
certification, Asbestos Litigation, 789 F.2d at 1011, in a
close case the court should rule in favor of class
certification. Kahan, 424 F.2d at 169. Thus, even though
this case may present a close question as to whether this
action shoul d be certified under Rule 23(b)(2), the Court w |l
grant certification because the Court may anmend the

certification order before a decision on the nerits, if it
becones obvi ous after resolution of the parties' dispositive

14



notions that too many individual issues are inplicated by the
facts of this case.

Barnes, 1997 W 550650, at *15. Thus, in the August 22, 1997
Order, the Court specifically noted that it would eventually be
required to revisit the certification issue at a |ater stage.
Al t hough the Court originally intended not to revisit this issue
until after disposing of defendants' summary judgnent notions, in
light of the evidentiary record which has been produced at the
sumrmary judgnent stage, the Court need not wait any |onger to
deci de whether this action can continue on a class-w de basis.

| ndeed, reviewing the evidentiary record that is now
before the Court, it is obvious that this action inplicates far too
many i ndi vi dual issues to proceed on a cl ass-wi de basis. Although

this action has been certified under Rule 23(b)(2), it is well-

established that a district court nust still determ ne whether
i ndi vi dual i ssues and manageabi l ity pr obl ens precl ude
certification. |In Barnes, this Court, in great detail, explained
the relationship between individual issues and Rule 23(b)(2)

certification:

. In Wetzel, the Third Grcuit enphasized that the
essential characteristic of a 23(b)(2) class is that it is
"cohesive as to those clains tried in the class action.”
Wet zel , 508 F.2d at 248. "This honpgeneity requirenent is a
nat ural consequence of the (b)(2) condition that the defendant
"has acted or refused to act on grounds generally applicable
totheclass . . . .'"" Santiago v. Gty of Phil adel phia, 72
F.R D 619, 627 (E.D. Pa. 1976). Thus, when a court
det er m nes whet her the defendant "has acted or refused to act
on grounds generally applicable to the class,” the court is
perforce exam ning whether the class is cohesive in nature.
It is because of the cohesive or honpbgeneous nature of a
(b)(2) class that "Rul e 23(c)(3) contenpl ates that all nenbers
of the class wll be bound." Wetzel, 508 F.2d at 249
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(citation omtted). "Any resultant unfairness to the nenbers
of a [(b)(2)] class is thought to be outweighed by the
pur poses behind class actions: elimnating the possibility of
repetitious litigation and providing small claimants with a
nmeans of obtaining redress for clains too small to justify
i ndividual litigation." 1d.

To ensure that (b)(2) classes are cohesive in nature, the
Third Circuit has explicitly "conmtted to the district court
the discretionto deny certificationin Rule 23(b)(2) cases in
t he presence of 'disparate factual circunstances.'" Geraghty
v. United States Parole Comm ssion, 719 F.2d 1199, 1205 (3d
Cir. 1983) (citing Carter v. Butz, 479 F.2d 1084, 1089 (3d
Cr. 1973)). In Santiago, the court held that "court][s]
should be nobre hesitant in accepting a (b)(2) suit which
contains significant individual issues than it would under
subsection 23(b)(3)." Santiago, 72 F.R D. at 628; see also
Society for Individual Rights, Inc. v. Hanpton, 528 F. 2d 905,
906, aff'din part, 528 F.2d 905 (9th G r. 1975); Ricev. Gty
of Philadelphia, 66 F.R D. 17, 20 (E.D. Pa. 1974) (holding
that a case should not proceed as a (b)(2) action where
"virtually all of the issues would have to be Ilitigated
individually in order to determ ne whether a particular
al |l eged cl ass nmenber was entitled to any damages at all").

The Santiago court identified two reasons as to why
courts nust necessarily determ ne whether a putative (b)(2)
class action inplicates individual issues. First, the court
noted that in a (b)(2) action, unnanmed nenbers, who are bound
by the action wi thout the opportunity tow thdraw, "with valid
i ndi vi dual clains nmay be prejudi ced by a negative deci si on on
the class action.” Thus, the court nust ensure that
significant individual issues do not pervade the entire action
because it woul d be hi ghly unjust to bind absent cl ass nenbers
to a negative deci si on where the cl ass representatives' cl ains
present strikingly different individual i ssuesthenthe absent
menbers. Second, the Santiago court noted that "the suit
coul d beconme unmanageabl e and little val ue woul d be gained in
proceeding as a class action . . . if significant individual
I ssues were to arise consistently.” 1d.

Inlight of this precedent, the | anguage of Rule 23(b) (2)
itself and the purposes behind Rule 23(b)(2), this Court
concludes that it is required to exam ne whet her the proposed
class herein inplicates too many individual issues and
manageabi lity problens to be certified under Rule 23(b)(2).
This inquiry perforce flows from Rule 23(b)(3)'s essenti al
characteristic that a (b)(2) class is cohesive in nature, and
this cohesive/ honbgeneity requirenent is "a natural
consequence of the (b)(2) condition that the defendant 'has
acted or refused to act on grounds generally applicable to the
class.'" 1d. at 627. |Indeed, as a matter of commpn sense, a
court sinmply could not allow a case wth significant
i ndi vidual issues to be certified under (b)(2). A (b)(2)
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class action with mny individual issues would quickly
degenerate into separate and distinct mni-trials, thus
defeating the original purposes for class certification.

Bar nes, 1997 W. 550650, at *8-9 (footnotes omtted).

Al t hough a case may be certified under Rule 23(b)(2),
whi ch does not contain a superiority or predom nance requirenent,
certification under (b)(2) does not relieve a court of its
obligation to determ ne whet her the existence of individual issues
precludes certification. |ndeed, as noted by many courts, a (b)(2)
cl ass shoul d actually have nore cohesiveness then a (b)(3) class.
In this case, too many individual issues exist which prevent this
case from proceeding as a class action.

To begin, the individual issue of addiction, which
plaintiffs had previously represented as playing no part in this
case, is still actually part of the present case. Wen conpelled
to di scuss the substantive i ssues in the case on defendants' notion
for summary judgnent, plaintiffs primarily focussed on "addi ction”
and purported nicotine "manipulation.™ (Pls.' Br. Opp'n Dfs.'
Surm J. Mdts. at 1, 18-19, 29-66, 75, 139 n.38, 159). It is
obvious from plaintiffs' own words that "addiction" remains a
central part of their case. As was explained in Arch, whether or
not an individual is addicted is a highly individualistic inquiry:

Plaintiffs' own expert Dr. Burns recognizes that the

assessnent of addiction is an inherently individual inquiry.
(Burns Dep. at 64, 268). Based on this statenent, defendants
argue that class certification under these circunstances woul d
require amni-hearing onthe nerits of each individual's case
to determine injury. See Fornman v. Data Transfer, Inc., 164
F.R D. 400, 403 (E.D. Pa. 1995). Inportantly, the Court finds

that nowhere in plaintiffs' volum nous submn ssions do they
actually refute that addiction is an inherently individua
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inquiry. Instead, plaintiffs offer asolutiontothis nmassive
problem of proving addiction on an individual Dbasis.
Plaintiffs propose that once the general issue as to whether
cigarettes can cause addiction is resolved, the issue as to
whet her each and every class nenber is addicted can be
resol ved by havi ng themanswer a questionnaire, consisting of
six sinple questions. Defendants rejoin that this
guestionnaire cannot by itself determ ne whether a person is
ni coti ne dependent.

The Court finds that even if the questionnaire were used
to determne nicotine dependence, defendants would be
permtted to cross-exam ne each and every class nmenber as to
their all eged dependence. Plaintiffs admttedly acknow edge
that the plan they propose would be, at nbst, a prima facie
i ndi cation of addiction. Plaintiffs' own experts concede t hat
addiction is necessarily an individual inquiry. To refute
plaintiffs' prinmafacie case, defendants woul d be permttedto
cross-exam ne each individual about his specific choices,
deci si ons and behavi or, and defendants would be entitled to
offer expert testinony about each person's specific
ci rcunstances and diagnosis. Based on this one individua
issue, class certification under Rule 23(b)(3) is not
appropri at e because t he cross-exam nati on of each cl ass nenber
inatrial would be inpossible.

Arch, 1997 W 312112, at *16 (footnotes omtted). As can be
gl eaned fromthis Court's analysis in Arch, the i ssue of addiction
is a highly individual issue, which cannot be resol ved on a cl ass-
wi de basi s.

Al t hough plaintiffs had represented to this Court that
t hey had substantially narrowed their theories of liability under
t he Second Anended Conplaint, plaintiffs still advance the sane
theories that they asserted in their First Amended Conpl aint.
Under plaintiffs' First Amended Conplaint, plaintiffs asserted,
anong ot her cl ai ms, cl ai nms soundi ng i n negligence, strict liability
and intentional exposure to a hazardous substance. After
plaintiffs filed their Second Amended Conplaint, plaintiffs

asserted only one claim — a claim for nmedical nonitoring.
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Nonet hel ess, instead of conpletely dropping their clains for
negligence, strict liability and intentional exposure to a
hazar dous substance, plaintiffs nerely inserted these theories as
the underlying theories of liability for their medical nonitoring.
Thus, these theories, with their attendant individual issues, are
still in this case.

As this Court held in Arch, these theories of liability
i nplicate various individual issues which cannot be resolved on a
cl ass-wi de basis. |Indeed, this Court noted that:

To succeed on their products liability and negligence

clains, plaintiffs will al so have to prove "causation,” which
the Court finds is not capable of determ nation on a cl ass-

wide basis in this case. Resolution of the "general
causati on" question of whether cigarettes are capabl e of bei ng
addi ctive "is not cormmon under Rule 23(a)(2)." Kurczi v. E

Lilly & Co., 160 F.R D. 667, 677 (N.D. Chio 1995). Unless it
is proven that cigarettes always cause or never cause
addi ction, "the resolution of the general causation question
acconpl i shes nothing for any individual plaintiff.” 1d.; see
also In re "Agent Orange"” Product Liability Litigation, 818
F.2d 145, 164 (2d Cir. 1987) (the "relevant question is not
whet her Agent Orange has the capacity to cause harm" but
rather the "highly individualistic" question of whether "it
did cause harm and to whoni').

As explained previously, plaintiffs do not actually
refute the proposition that a finding of addiction entails an
individualistic inquiry; instead, they suggest that this
i ndividualistic inquiry can be proven by a questionnaire,
consisting of six questions. The use, however, of this
guestionnaire will not obviate the need for cross-exam nation
by def endants as denonstrated above. If plaintiffs are unable
to prove that cigarettes al ways cause addiction (a contention
that plaintiffs do not advance), the Court is faced with the
i npossible reality of trying a case in which one million
persons woul d have to be cross-exam ned as to causati on.

Plaintiffs cannot satisfy the "causation" elenent of
these clains by proving that all cigarettes can potentially
cause the wuser to becone addicted. This is a general
causation issue. The resolution of this "general causation
qguestion"” woul d acconplish nothing for any of the individual
plaintiffs. See Kurczi, 160 F.R D. at 677. |Indeed, the jury
would still be required to determne for each class nenber
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Ar ch,

whet her he or she is addicted to cigarettes, and, if so,
whet her defendants (and which defendant) caused that
addiction. Wth respect to causation, the Court finds that
this issue is highly individualized and does not |end itself
to Rule 23(b)(2) certification

To establish their strict products liability claim
plaintiffs will be required to prove a defect in defendants’
product s. This inquiry is also highly individualized.
Def endants manufactured hundreds of different types of
cigarettes over the years and have even nmade changes within

each brand. In their First Amended Conplaint, plaintiffs
al | ege t hat def endants' cigarettes contain nunerous "hazar dous
substances,” and that defendants have "intentionally

mani pul ated” the levels of nicotine and "other toxic
substances." (First Anended Conpl. 1 10, 13). The different
types of unspecified defects —which may be present in sone
cigarettes but not in others —make proof of a defect a non-
common issue. As a result, each class nenber will have to
establish that the type of cigarettes he or she snoked
contai ned a defect at the tine he or she snoked them See |In
re Aneri can Medical Systens, 75 F.3d at 1081 (commonal ity not
establ i shed where the plaintiffs' "clainms of strict liability

: will differ upon the nodel and the year it was issued").
The need to prove a defect in defendants' products raises
anot her i ndi vi dual issue.

Plaintiffs claimthat they can prove a conmon defect on

a class-wide basis for all of defendants' products.
Plaintiffs argue that all of defendants’' products are
i nherently defective because they contai nsufficient | evels of
nicotine to cause addiction and ot her hazardous substances.
Thus, plaintiffs will attenpt to establish a conmon def ect by
showi ng that this conbination exists in all of the cigarettes
sold by defendants. Nonet hel ess, the possibility that
plaintiffs' common defect theory will fail and that the cl ass
will be splintered into various subclasses — creating
manageability concerns — "weighs against a finding of
predom nance of comon issues.” Harding v. Tanbrands, 165
F.R D 623, 630 (D. Kan. 1996) (refusing to certify strict
liability class where it is possible that the plaintiffs’
common defect theory could fail).

1997 W 312112, at *16-17 (footnotes omtted). Because

plaintiffs intend to prove their nedical nonitoring clai mby using

the theories of negligence and strict liability, the individua

i ssues which are inplicated by these theories still exist, and thus

preclude class certification.
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Turning tothe issues of affirmati ve def enses and statute
of limtations, the Court rejects plaintiffs' argunment that these
defenses are not available to defendants on the record. 1In the
Arch opinion, it was explained, in sone detail, that the i ssues of
affirmati ve defenses and statute of limtations perforce raise
nunmerous i ndividual issues. 1d. at *19-20. |In Barnes, plaintiffs
advanced t he argunent that these defenses were sinply not avail abl e
on the record as refl ected by the Second Anended Conpl ai nt. Thus,
the Court found that these issues necessarily did not preclude
certification. Barnes, 1997 W 550650, at *13. However, upon
review of the summary judgnent record, the Court finds that
def endants should not be barred fromraising affirmative defenses
and the statute of limtations. Although the Court reaches that
conclusion now, the Court will explain its reasoning in nuch
greater detail in a nenorandum opinion disposing of defendants
sumary j udgnent notions, which wll shortly followthe issuance of
t hi s opi ni on.

However, for the purposes of this nenorandum it is only
inportant to note that affirmative defenses and the statute of
limtations are avail abl e to defendants. As explainedin Arch, the
affirmati ve defenses and the statute of imtations perforce raise
i ndi vi dual issues. Arch, 1997 W 312112, at *13-14. For exanple,
t he defense of assunption of risk requires this Court to exam ne
whet her each and every plaintiff was subjectively aware of the risk
and/ or danger. 1d. at *13. |In determ ning whether the statute of

[imtations precludes a plaintiff from suing on his claim the
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Court necessarily would have to exam ne when plaintiff's injury
accrued, and whether plaintiff knew or should have known of the
injury and its cause. This is clearly an individual issue.* The
i ndividual issues that are involved in determ ning whether
affirmati ve defenses and the statute of limtations apply to each
and every plaintiff are staggering. These issues clearly preclude
certification.

In sum the Court finds that the individual issues
inplicated by the facts and circunstances of this case preclude
continuing this case as a class action. Wen the Court | ooks down
the road to determne how this case would be tried, it is obvious
that the litigation is unnmanageable as a class action and woul d
ultimately splinter into individual issues, which would have to be
tried separately.

Hence, the Court wll exercise its discretionary powers
under Federal Rule of G vil Procedure 23(c)(1) and wll decertify
t he cl ass that had been previously certified by the August 22, 1997
Order. Inlight of the evidentiary record that is presently before
the Court, it is plain as day that this case cannot proceed as a
cl ass action.

I[11. Concl usion

Accordingly, for the foregoing reasons, this Court wl|

deny defendants' notion for certification of class certification

“I't is also noted that the facts of this case inplicate the
i ndi vi dual issues of "consent" to an intentional tort and
"conparative negligence.” Two nore issues which require
i ndi vi dual anal ysi s.
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Order of August 22, 1997, for interlocutory appeal and for a stay
of proceedings pursuant to 28 U S.C. 8§ 1292(b) or, in the
alternative, for reconsideration of the August 22, 1997 Oder.
However, pursuant to Fed. R GCv. P. 23(c)(1), the Court wll
decertify the class that had been certified by Order dated August
22, 1997, it appearing that this case cannot proceed as a class
action.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al. : ClVIL ACTI ON
V.

THE AMERI CAN TOBACCO COVPANY, :
INC., et al. : NO 96-5903

ORDER

AND NOW this day of October, 1997, upon
consi deration of Defendants' Modtion for Certification of C ass
Certification Oder of August 22, 1997, for Interlocutory Appeal
and for a Stay of Proceedings Pursuant to 28 U . S.C. 8§ 1292(b) or,
in the Alternative, for Reconsideration of the August 22, 1997
Order, and plaintiffs' response thereto, and defendants' reply
thereto, it is hereby ORDERED that said Motion is DENNIED. IT IS
FURTHER ORDERED t hat, pursuant to Federal Rule of G vil Procedure
23(c)(1), the present class is DECERTIFIED and the Court's Order
Dat ed August 22, 1997 is VACATED, it appearing that this case
cannot proceed as a class action.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



